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18 March 1980

N

MEMORANDUM FOR THE RECORD

SUBJECT: 18

March Tasking re Current Crises (U)

1. During the 18 March debrief of the morning's SCC the DDCI
requested the following actions be undertaken in preparation for the 20
March SCC meeting:

a.

2. Al
Material for

Noting that there would be discussion on what tactics

we (USG) might pursue in the near future to gain

resolution of the hostage question (and noting that

some hold the view that Khomeini is susceptible to

pressure), review again those options we have to consider.

(Pros and cons of each tactic should be noted, and differing
views to be highlighted.) (Action: Iran Task Force in
coordination with DDO, OER--anyone with any ideas should

get them to | | 25X1

Review and provide comment on new Attorney General paper
on ;Vesting of Iranian Interests" (attached). (Action:
OER)

Update of grain embargo issues following Wednesday's
Implementing Group meeting. (Action: OER)

Review and provide comment on State's "Neutrality and
Non-Aligned" paper re Afghanistan (attached). (Action:
Afghan Task Force) 25X1

of the above items to 0CO for inclusion in DCI/DDCI Morning
Thursday, 20 March SCC meeting. L] 25X1

3. Please advise PB/NSC when required actions completed. 25X1

MSC review(s) completed.

DOJ Review Completed.

Attachments

cc: DCI
DDCI
DD/NFA
DDO
GC
LC

25X1

P/ NSL Loorainator

25X1
D/PA
Ch/NIC

DD/CT
€/0C0
ES
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ﬁmtzb States szartmmt of ﬂuzntz
- Eanhmgtnn ﬁ.(ﬁ. 20330

- ASSISTANT ATTORNEY GENERAL -
OFFICE OF LEGAL COUNSEL

“asked to address. a number of issues relatlng
to p0551b1e esting. of :Iranian assets.  This preliminary re~"

Vesting is: ‘process by which the United. States would take title
to-rassets’of ‘a:foreign country or its nationals. Under Execu-
tive Order No.12170 of November 14, 1979, the President blocked
property of the“Iranian’ government,. its 1nstrumenta11t1es, and
the Central Bank of’ Iran.x .The blocking order prevents property
from being transferred or ‘withdrawn but does not permit its use
by the United States or change title to it. This action was
7 taken pursuant to the International Emergency Economic Powers
“Act, 50.U.S.C.A. § 1701l. .This Act does not, however, provide
“=author1ty to vest property. 1/

T e The Tradlng w1th the Enemy Act prov1des for both blocklng
.~ and vestlng of foreign property. 50 U.S.C. App. § 5(b). Until

» - 1977, when.the International Economic Powers Act was enacted, the
Trading with the Enemy Act applied both during wartime and during
- any other period of national emergency declared by the President.
'_It was amended, however, so that it now applies only during war-_
“time. 91 Stat. 1625 (1977). Therefore the national emergency
relatlng to Iran declared by the President on November 14, 1979,

- does not trigger the Trading with the Enemy Act.  If the Tradlng
.. 'with the Enemy Act were to be used it would be necessary to de~"
"clare war. In the absence of such a declaratlon it would be .-
'necessary to seek new, leglslatlon. - Sl

1/ No prlvate property of Iranian natlonals was blocked although -

“the International Economic Powers Act is broad enough to permit
this. It would be necessary for the President to issue an addi-

tional order to accomplish blocking of private property since the

November 14 order only permits the Secretary of the Treasury to

‘block Iranian government property. Presumably, such action would

‘be necessary pendlng vesting legislation; otherwise, the property

presents issues different from those concernlng vesting of gov-
ernment assets, as we discuss below,

comneescould -be withdrawn. in the~interim.: - The vestlng of private assets

-

Ir
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I. 'Proposed Leglslatlon

ST :I£ the- Admlnlstratlon seeks leglslatlon permlttlng vest-
. ing of ‘Iranian assets a number of policy and legal questlons S
.- would have to be faced. These include whether to provide in'. = - 7
- the legislation for disposition of the assets once vested and '
t-what that*disp031t10nkshou1d be., . ST

e do not think thatgany domestlc const1tut10na1~issue.
arises in.the.taking of Iranian government property. The Fifth
Amendment ‘by its terms applies only to the taking of "private
property' without. just compensation. " Thus, on its face the . .
Just. Compensatlon Clause does not. apply. - The role of the.Con-,H
_stitution.in)domestlc law, as well as the text, supports this .
‘conclusion: fConstltutlonal protections limit the power. of the
United States to act upon persons who are subject to its power -
by virtue of their presence in this country or their activities
here.::.The United States asserts its. power with. respect to

foreign nations because as a sovereign among equals it enjoys
powers and privileges under international law and not because -
of its domestic authority. 2/ "CEf. Uhited'States V. Curtiss-»
“»erght Export Co., 299 U. S 304 _315 18 (1936) g -

RIS The precedents for thls type of leglslatlon have focused
... on prov1d1ng for settlement of private claims against a foreign
government, while government-to-government claims have been
- - settled dlrectly. See the International Claims Settlement Act
of 1949, as amended, 22 U.S.C. § 1621, et seq. There is no .
reason, however, Why the legislation has to be so limited. As
discussed below, vesting for the benefit of either private
- claimants or the United States Government would be consistent
‘ w1th 1nternatlona1 law., ‘

*33111 Internatlonal Law

'WJQ 1;‘ Damages i

. The Unlted States has clalmed that Iran has flagrantly
lgv1olated its treaty obligations to the United States including:
those under the Vienna Convent;pns on Diplomatic and Consular :

2/ Vestlng property of prlvate Iranlan citizens presents constl-
Tutional issues which should be examined in detall if there is ‘
any intent to act regarding private property. ~Russian Volunteer
Fleet v. United States, 282 U.S. 481 (1931). But see Sardino v.

. Federal Reserve Bank 361 F. 2d 106 (2d Clr 1966) cert. denied,
385 U.S. 898 (1966)
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- Relations..:23 UST 3227 and 21 UST 77. Breach of an inter-

. pational agreement involves an obligation to make reparation .o
- in an adequate form, even. when. the treaty.does not specify . . ;fq
damages. as -a remedy. " E.g., Corfu Channel Case, [1949] - -
I.C.J. Reportswgt PpP. 23-24. o S -

- Self-help is recognized in international law as a o
method of securing payment for damages. The unquestioned .
- right of a state to protect its nationals in their persons .. .
“+and. property ‘while: in a foreign country must permit initial .-
..seizure and”nltimate;expropriation'of‘assets if other methods,K .
.-of ‘securing compensation should fail. E.g., Sardino v. Fed-
_eral Reserve Bank of New York, 361 F.2d 106 (2d Cir. 1966), .
cert. denied, 385 U.S. 898 (1966)... : T STy

25 o8N

: | 18 now proceeding against Iran in the
Intexnational Court of Justice... The Court ruled as a prelimi- -
nary-matter-on‘December‘ 15,1979, that Iran has violated perti-
nent treaties. “ It has not yet ruled on the question of damages.
In January the United States submitted a Memorial (brief) to
the Court seeking a judgment that .the United States is "en~ =
titled tothe payment to it, in its own right and in the ex- = -
;,ercise ‘'of its right of diplomatic protection of its nationals ..
~held hostage, of reparation ... in a sum to be determined by
.. the Court at a subsequent stage of the proceedings." It is B
“1likely that the issue of liability will be argued to the Court - -~
" in the near future and there is every reason to anticipate a =

- favorable judgment on theé question. Such a judgment would, of .
course, lend support to any self-help remedies the United States |
. may seek to apply. - If in a subsequent hearing the Court were

to find damages in an amount less than that seized by thé United
- States, we might face the issue of whether part of the assets

should be returned.

7. 2. T 'Reprisal
.otz Apart from the issue of damages,. vesting may be viewed

- as a reprisal for the continuing violations of international ‘
-law by Iran and thus as an element of our diplomatic efforts to :
end those violations. A. David, The Strategy of Termination: . ¢
* Lawful Breaches and Retaliations 234 (Yale Univ. Press, 1975). . =
- Non-forcible reprisals may be used in the case of breach of =
 treaty obligations. Commentary on Vienna Convention on Law of . .
Treaties, [1966] 2 Y.B. Int'l L. Comm'n 253-54. Since other
means of settling the dispute have failed, and since we can
‘argue that seizure is reasonably proportional to the injury
suffered, this action can be justified as meeting the standards
~of customary international law. E.g., 12 M. Whiteman, Digest

of Int'l Law 321-28. We take no position on whether vesting
wlll be an effective method of resolving the diplomatic impasse.
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Effect.of'VeSﬁiﬂQTOn Peﬁdinngitigafioﬁ

tic Litigation
L What effect would a vesting of Iranian Government-owned -
issets.-have-on domestic suits -- ‘and especially on.pre-judgment
attachments which have been attempted by American creditors, we

primarily by American banks who have in their custody Iranian
Government-deposits? . AL SR

= The+-Foreign: ign

§ '1602;:idealsicomprehensively with the suability of foreign
statesvand ‘their-agencies~and-instrumentalities, and defines
‘the ‘circumstances under which ‘property of such entities can
be attached prior to. judgment and levied upon in satisfaction '
-Whether. a suit is properly brought and whether .~
, , t-is valid is; therefore, a question of Federal - -
law; State law is relevant:-only in those instances where .= . :
attachment:.is authorized under the Immunities Act; ~State law -
defines .the:rights obtained by an attachment creditor. '3/ ..

w7 = Vesting of Iranian Government-owned assets would have
_little effect on pending suits. It would be for the courts to
- determine on a case-by-case basis whether the Immunities Act -
“w = ‘confers jurisdiction. - Vesting, however, would impact upon the
=" pending pre-judgment attachments. - : ; :

P - A majority of the attachments which have been sought

are in all likelihood invalid because they either seek to reach.
“property of the Iranian Government not used for a "commercial
" purpose," cr because the property sought to be reached belongs
. to an Iranian entity which is distinct from the debtor entity.. .-
An American claimant who attempted an unauthorized attachment
would not be deprived of any cognizable property interests if.
the asset is vested and title passes to the United States. ..

'3/ -The Iranian Assets Control Regulations expressly authorize

' pre-judgment attachments. 31 C.F.R. § 535.418 (as added on DI

. December 19, 1979). But the regulations authorize such attach- " .
" ment only where federal or state law grants a right to a S

creditor to attach his debtor's property; the regulations
themselves are not a source of substantive creditor's rights.
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o :In lnstances where attachments are proper under the
~Immunities- Act; their legal effect would have to be deter-
‘mined ‘under State ‘law.. ' A valid attachment would not be can-
'celled or .annulled upon vesting, even if the pronerty were
"frozen" ‘at the time the -attachment was obtained. ' Zittman v.
,-341°U.S. 446 (1951) (holding that a "right, title ..
and interest" .vesting leaves undisturbed any property in- -
i ‘terests-acquired by a-pre-vesting attachment creditor).
When vesting property;. the Federal Government merely steps -
“1nto ‘the- shoes of /the: pre-vestlng owner. (here, the Iranian:

a preference if the assets of the pre—vestlng owner turn out4"
to-be- 1nsuff1c1ent to satlsfy the obllgatlon owed to the )

Effect ‘on Forelgn thlgatlon

g Leglslatlon authorlzlng the vestlng ‘of Iranlan property
would, under principles of international law, not be enforce-

~able agalnst property located abroad. 4/ "Iranian-dollar de-

- posits in U.S. ‘Branch banks abroad could be reached only if

-~ the foreign courts were to hold that such dollar deposits in-
'U.S;-Branchrbanks are in reality located at the home office

~ of the banks in the United States. Of course, that issue is
presently being licigated in English and French courts w1th
~respect to the Pre51dent1a1 freeze order. ' C o

4/ See Ingenohl v. Olsen, 273 U. S 541 544 (1927) - "If the
. Alien Property Custodian purported to convey rights in English -
_territory valid as against those whom Engllsh law protects he ,“
exceeded the powers that were or could be given to hlm.by the
United States." Attempts by states to extend their seizure
powers extraterritorially have failed. " See, e.g., Republic of
" Iraq v. First National City Bank, 353 F.2d 47 (2d Cir. 1965),
cert. denied, 382 U.S. 1027 (19686).
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Whlle author121ng vestlng of domestic assets, Congress
could confirm the preexisting Presidential freezing order on
~Iranian Government—owned assets in the custody of American
“nationals abroad, in which case the pending litigation in
. England and France would continue.” Congress could, in the
,alternatlve, 1lift the freeze on Iranian assets held by
"Americans abroad, thus mooting the litigation (as far as the
~extraterritorial reach of the Pre31dent1al free21ng order 1s

vﬁgﬁizM» Harmon
/Attorney General -
Offlce of Legal Counsel
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WASHlNGTON D.C. 20.:06

UNCLASSIFIED WITH
SECRET ATTACHMENT

Marhec 17, 1980

MEMORANDUM FOR‘

The-Vice. President .
The Secretary of State

Th Secretary of. the : Treasury
Thel.Secretary of‘Defense

The "Attorney General
The:Counsel to- the PreSLdent

Reference Item l on

To prov1de some advance notlce, the Department of State
will be brleflng on Afghanlstan along’ the llnes of the
, attached.

- — B R

hristine Dodson
t. Staff Secretary

UNCLASSIFIED WITH
SECRET ATTACHMENT ' -
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R }'}.?*‘JC-{*«
S | wlthdrawalof all Sov1ct mlllta:y Eorcas from
. 'Afghanxstan.;_VF_A_ .ff‘ P ) o
B , - 2 An Afghan governmont acccptable to the Afghan . i ‘
‘ﬂﬁ'fpeople.v g S . - | B

: 3 No 1ntcrference in the 1nternal affaxrs of
A‘ghanxstan,by~itsune1ghbors or any other state.

L v -

. ‘.‘”“. ,1. ANgeay 1o W :

o 4W:Non-allgnment~1n Afghanlstan s forelgn oolzcy
‘and’ permanent’ neutrallty for- Afghanistan, including , :
‘the: oblxgatlon to-refrain from entering into any mili- . .:
3tary ‘alliance,and to refrain from allowing any. state .
o.have military forces or facilities in its. terrxtory :

§ xcept by agreénent offthe quarantors.-. S

A'S. Guarantees.by,Afghanlstan sfnelghbors and other TR
flnteres;ea states . of permanent neutrality for Afghanlstan SRR
‘and of no n- nterference in lts 1ntetna1 aEfaLrs. - L

>-‘ . RS /- -

4st%Mw£JLﬁl—- 6. Agreement by the Afghan government and al‘ L
9763'2M gparantora on the deflnltlon of A‘ghanlstan s borders.

A . Y i

, 17*"-€ 7£:Arraqgement: tqvgpoly\only/to Afghanlstan and o
~ (/re<59t~t affectvthe soverelgn rlghts o~ othcr count:&es\v o
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forth in the UVGA resolutlon and whlch Qc all share.

52.' Governmeﬁt Acceotable to the Atghan Peogle.

._Afghan trlbal conccnSus, through electlons - althougn these would
'f probably come after any government had been 1n place for some

!tlme,or through the practlcal test(ot.endlng c1v11 war.

3,.' No Interference in Internal Affalrs.

L A AT N

élease: quq@ﬂq,q(:@dqq)@a_g BOi4O1RO'012;"500v130010.-3“.'174"

ESSENTIAL ELEMENTS o’F' "NEUTRALITY AND NON- ALIG\"C‘IT" '
’ FO‘R u(lf\?\;STAN ]

o Fornatlon of a government acceptable both to the Af gheh '

people and to the USSR w11l be dlfflcult.

-’
- N R

By

- -d

1 vt smadem e I R ‘-

.a . . ”~ . -

-- Thls elenent 1s one of several desxgned to exclude future

Soviet 1nterventlon and to reassurc the Soviets about any WGstern o
interveintic.

-- It presunes parallel obligations by Afghanistan's other:
nelghbors ané other countrles, it is consistent with the UN Charter a
nonfaligned prlnc1ples: and it is intrinsic to presefvation of
ipdependencet> |
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- Neutralxty and non-allgnnnnt ar complicatcd_issues but

- key aspects are°";

° Vo partxcxpatlon xn any mxlztary alllance.

‘Vo forcxgn mxlltary ;orces or £ac111t1es.

 6 surc agalnst rcturn of Sovxet forccs.: AL thc dme tlme xt

" ~tra1n Afghans 1n use of mllxtaty equ1pment

')

5. _Guarantees. -;f_'f"”f - ”"j
' )

'-é Thege prov;dc 1qternat10nal weight behind non- 1nterfere“-

223 B
bt a0

. and neutralxty elements and may be ncccsua*i for greatest credz‘

'7b111ty and subsequent detertnt g;fect on §ov1ets.

‘-}{fﬁiFor same reason, we may want to llnk arrangements to‘UNf

Rl el AR ] ]

v .
bt gl ¢ M ome

'at some poxnt but we have proposed fornulatlo wh:ch prov1des

flexlblllty for other concezvable arranqnments as well.

?;i—- WC recoqnlze there are other approaches which 2ould be,'
used‘whxch are morc equ;vocal and imply less oblzqatxon to act
in the event of v1olat10ns, e.g., we could express respect for

these clemcnts ‘athnr than quarantee Lhen.- In.either case, we

'uxll need to look at How apparent v;glatlons would be decalt. szh..

2t
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‘.»agnxnst 1nterhcroncc by sovxcL

:thus far.w‘

,6f f’Aoreement on Border. k i3f

"{”Durand ane

fofmulatlons may ultlmately need to bc sought i;
"1'7, Not ac ‘; Other Coaﬂ ries. ; :?
- To-assure that the a*rangcﬁent applles‘to Aféhéniﬁﬁé& ana G;

.not to its nelghbors or to the region, and is not used‘by»” - i

‘ Sov1cts to barqaln agalnst Jnherests elsewhere or to éive Soviets

" Approveddsor Release 2007/05/18 : CTA-RDP81B00401R002500130010-3- S
o T ant to get the :1rmest ible’assnrnncpg by gnvi“i‘*

.»: th(!)-' ate like'ly to want r‘n‘"r-

from othora as woll._ ?hexr ins 1qtencc on guarantees reprQSQQQu

the only slxght openlng we have seen in the offzcxal Sovieé'posig,”‘

-

Sl - Dllemma xf"that quhans and Sovxets have never accepted

'askhfghan-Pakzstan bordcr. Gurantees on non-

'---he recognlzn th:s 1s a sens;tlve lssue on which aiééfnatiﬁu

cad

dr01t de regard over other countries. _ . - e 'fff;;



